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STATEMENT OF INTEREST OF AMICUS CURIAE

The Qrganization for the Assabet River ("OAR") and each of the respective Permittees
have filed with the Environmental Appeals Board Petitions for Review of the three captioned
NPDES Permits, all issued on May 26, 2005 by the United States Envirommnental Protection
Agency (“EPA") and the Massachusetts Department of Environmental Protection (“MADEP™),
authorizing the wastewater treatinent facility operated by its Penmnittee to discharge into the
Assabet River!, Each Permit contains substantially similar, and, in the case of phosphorous,
ideniical, limitations and conditions®. By motion filed with the Board on October 17, 2005, the
Conservation Law Foundation (“CLE”) requested leave to iniervene in these appeals, CLF’s
organizational status and purpose and its intcrest in the issues raised by these appeal proceedings
were set forth in detail in 8 memorandum filed with its motion. By Order dated October {8,
2003, the Board denied CLF’s request for intervener status, but allowed CLF, if it wishes, to
submit & brief no later than November 4, 20035 in support of its position in these appeals and
parlicipate as amicus curiae i these matters. CLF does wish so to participate as amicus curiae,

and is filing this brief pursuant to that Grder.

' QAR appealed & fourth such permit, - NPDES Permit Mo. MADI101788 issued to the Town of Hudson,
Massachusetts. AR subsequently clected to withdraw {ts appeal of Hudson's Perrmit, which Hudson had not
appealed, in arder to allow its Hmitations and cenditions, whick are more stringent (but in QAR s and CLEF's view
still not sufficiently stringent) with regard to phosphorous than the prior permnit, to go into efiect immediately.
Unless the context indicates otherwise, the term “Permits” as used herein includes Hudson's perrmit as well as the
three captioned permits under appeal, and the term *“WWTFs" includes all four wastewater treatrment facilities,

* The phosphorous limit frotn May 1 to October 31 is an average monthly concentration limit of 0.1 mg/l, based on a
60-day rolling average. The Iinit for April is a median of 0.1 me/d, with a 0.2 mg/i daily maximem. These new 0.1
mg/1 limits are to be complied with over a 54-month schedule, To the interim the limit is (.75 mg/?. The Hmit fromn
November 1 to March 3] is 1.0 mg/T, to be complied with within one year of the effective date of the Permits,



STATEMENT OF FACTS

The Administrative Record” in the proceedings leading up to the issuance of the Permits
shows that (i) the eutrophic conditions in the Assabet River® and its impoundments cause it to
fail by a wide margin to meet the water quality standards designated for those waiers by the
Commonwealth of Massachuselts®, (ii) those eutrophic conditions are cansed by phosphorous in
the River and in the sediments on its bottom, and (iii) the majority of the phosphorous entering
the River is from the WWTFs®. As demonstrated below, the Administrative Record also
establishes that attainment of these water quality standards will require substantial reductions of
both the amount of phosphorous in the WWTFs’ efffuent and in the phosphorous that recirculates
into the water from the sediments that have accummulated on the bottom over the years.
Accordingly, CLF’s interest in the Permits relates primarily to phospherous.’

If the Permits are allowed to stand without any reguirement to reduce the amount of

phosphorous that recirculates into the water column from the boltom sediments (the “flux™) and

without mandating a substantially more stringent phosphorous effluent limit if adequate

* See, e.2., the Fact Sheets accompanying the deaft Perniits; Assabet River Total Maxirnum Daily Load for
Fhosphorous, Report Mo, MASIB.G1.2004-01,

' The Assabet River rises in Westborough, Magzachusetts and flows portheast for 31 miles through Marlborongh,
Naorthborough, Berlia, Hudson, Stow, Maynard, Acton and Concord before joining the Sudbury River to {fotm the
Concord River, which empties into the Mermimack River, which ultimately empties ioto the Atantic Qgean on the
nodtheast coast of Massachusetts, The last four nules of the Assabet were designated by Congress in 1999 as “Wild
and Scenic™.

* The Assabet River is designated as a Class B water under the Massachusetts water quality standards, 314 CMR
4.05(33b. As such, it should be capable of providing and supporting habitat for fish, other aquatic wildlife and
wildlife and for primary and secondary sontact recreation, and have consistently good aesthetic value. However, for
many years it has been desipnated under §303{d) of the Clean Water Act as impaired for autrients (privarily
Elmsphnmus} and for organic enrichment and low dissolved oxygen.

At TG0 flows 80% of the Assabet is effluent from the WWTFs and will be 100% effluent when the WWTFs
reach their design flows. Point sources (principally the WWTFs) are the source of 8%% to 98% of the biologicaliy
available phosphorous load in the Assabet (TMDL Report, pape 5} Even at the WWTFEs" current outflows, “[tThere
are times when the Assabet River is composed almost entirely of wastewater effluent.” {Fact Sheets, page 4,

7 In their appeals, only the Permuttees of the Marlborough Westerly Wastewater Treatment Facility object to their
Parmit’s aciual phosphoreus limitations, The Westborongh Treatment Piant Board objects to the Schedale for




reduction of the flux is not achieved, the Assabct River will in all probability never achieve the

water quality standards designated for it,

ARGUMENT

The Permits’ Conditions and Limtitations Regarding Phosphorous Do Not Ensure
Compliance with the Applicable Water Quality Standards and thus Violate the Clean

Water Act

The Assabet River Total Maximum Daily Load for Total Phosphorous, Repott No.

MAS2B-01-2004-01, Control No. CN 201.0 (the “TMDL Repori™)® conclusively shows that the
Permits’ new 0.1 mg/l summertime phosphorous limit will not result in the attainment of the

designated water quality standards unless 90% of the phosphorous flux is removed”. If the

phosphorous flux is reduced by only 75%, substantially lower effluent limits, - 0.05 or 0.025
mg/l, - would be required.’

Notwithstanding the TMDL Report’s clear conclusions as to the necessily of a 90%
reduction in the phosphorous flux in combination with the summertime ¢.10¢ mg/1 effluent
limitation (or, in the alternative, a substantially lower effiuent limitation in the event the flux is

reduccd by a lesser percentage), the Permits nather mandate such flux reduction nor the

compliance with the 1.0 mg/l wintertime limit, but net to the limit itself, Similarly, the Maynard Department of
Public Works objects to the S4-nonth Scheduls for compliance with fhe new limits, but not to the Jomats themselves,
* Approved by the EPA, after opportunity for public comment and responses to comments from the EPA,
Permitiees, OAR and others,

¥ “The TMDL for meeting the water quality objectives, including a margin of safety, is removal of total phosphorous
from POTW ¢ffluents wo 0.1 myg'L and a 90% reduction of phosphorous gediment flux”, TMDL Report, Executive
Summary at page 7, Marlborough/Northborongh's assertions in their appeal that the (0.1 meg/L limit is not justifisd
essentially repeat the Assabet River Consortiuny’s Cormment Nos. 8, 9 and 10 and Marlborough/Camp Dresser &
McKee Inc.’s Comment No. 9 on the draft peroits and are adequately refuted by the Regon’s responses to those
comiments ag well as by the TMDL Report at page 41 and the responges to comments on the draft TMDL Bepott at
Pages 6974,

® TMDL Report, pages 28-31.



necessary lower effluent limitation in the event that such reduction is for any reason not

achieved.
40 CFR §122.4(d) provides that:

“No [NPDES] permit way be issued . , . [wlhen the imposition of conditions cannot
ensure cotnpliance with the applicable water quality requirements of all affected States
{emphasis added).

By failing to mandate conditions that the TMDL Report states are required for the
achievement of the State’s water quality standards, the Permits on their face fail to “cnsure”
gompliance with those standards and therefore violate the prohibition of 40 CFR §122.4(d)"".
EPA Region 1’s suggestion in its Response to Comments that more stringent effluent limits may
be imposed in the next renewal of the Permits if the 90% fux reduction is not achieved'” does
not “ensure” anything. Where necessary for the attainment of water qualily standards,
§301(b)(1)}C) of the CW A requires limits more siringent than technology-based limits, and cost
and technological considerations may not be considered in establishing such water quality-based

limitations. In re Westbarough and Westhorough Treatment Plant Board, 10 E.A.D. 297 al 312

{2002), The water quality-based limitation for phosphorous must be consistent with the waste
load allocation provided in the TMDL Report. 40 C.F.R. §122 44(d)}{1}{vi)}{B).

The recent decision of the Environmental Appeals Board in its Order Denying Petition

for Review in Part and Remanding in Part, In re City of Marlborough, Massachusetts, Easterly

Wastewater Treatment Facility, NPDES Appeal No. 04-13, EAB, August 11, 2005 (the “Hop

Brook Decision™'? compels a remand of the Permits to cure these defects, The permit conditions

"' The standard NPDES permit condition that the discharge *shall not cause a violation of the water quality
standards of the receiving waters” (Part 1A | 3 of the Permits) does not cure this defect. See Hop Brook Decision,
infta, at page Z1. In fact, the Permils’ failure to mandate effluent limits and other conduhons required for the
attainment of the water quality standards will result in the breach of this conditien,

" Response to Comment No.1 of OAR, Town of Sudbury, Hop Brook Protection Association, et. al.

** The Conservation Law Foundation moved 1o intervene in the petitions to review the Hop Brook NPDES permut
filed by the Permittee and the Town of Sudbury, and the EAB by order dated Janeary 10, 2005 granted CLF 'z




and underlying facts involved in the Hop Brook Decision with regard to phosphorous are

virtually identical to those involved here. The receiving waters in that case are failing by a wide
margin to meet the applicable water quality standards for the same reason, - enlrophication
caused almost entircly by the wastcwater treatment facility’s phosphorous discharge, Although
no TMDL study of Hop Brook and the ponds through which it flows has been done, there is
ample evidence in the record that the permit’s new 0.10 mg/l summertime phosphorous effluent
limitation would not resuit in the attainment of the water quality standards without adaptive
management measures te reduce phosphorous recyeling from the botton: of Hop Brook and its
ponds. While EPA Region 1 in its response to comments and in the Fact Sheet accompanying the
drafi permil recommended such adaptive management measures and suggested that a more
stringent effluent limitation may be imposed in the next renewal permit if the new 0,10 mg/l
limitalion does not result in attainment of the water quality standards, the permit failed to
mandate either such measures or such morc stringent limitation. Finding that Region 1 had failed
to demonstrate that the permit will “ensure™ compliance with the applicable water quality
standards, and notwithstanding MADEP’s certification of the permii under §401{a) of the
CWAY, the EAB remanded the permit, directing the Region either to demonsirate that the permit
ag written will ensure such compliance, or make appropriate modifications to it.

“Based on the record before us, it is unclear whether the Permit complies with the
regulatory prohibition on issuing a permit *when impeosition of conditions cannot exsure
compliance with applicable water quality requirements.” 40 C.F.R. §122.4(d) {cmphasis
in the grniginal}. . . . the record does not indicate whether the Permit’s 0.1 mg/l

phosphorous limitation, by itseif, will meet the state’s water quality standards. With
regard to the likelihood that imposition of the 0.1 mg/l phosphorous limitation will be

tnotion “to the extent that CLF seeks leave to participate as amicus ¢uriag and respond to the petitions for review ot
1o ather submissions filed 1t this procesding.™

.. when the Repgion reasonably believes that a state water quality standard requires a more stmngent limitation
than that reflected in a state certification, the Region has an independent duty under section 301(bY13C), 33 US.C,
F13T1M 1CY, 1o mnclude more stringent limitations™ (eitations omdited), Hop Brook Decision, footnete 22,



sufficient to meet waler guahty standards, the Region states that such a result may be
possible, but & mere possibility of compliance does not ‘ensure’ compliance.” {pgs 21-22)

“Without further explanation, [the Region’s statements in the Fact Sheet and
responses to comments] would sugpgest that the Region harbors concemn that a discharge
limitation, by itself, may not be sufficient to meet water quality standards, Nevertheless,
the Permit does not contain any provisions requiring that Marlborough study or otherwise
address the potential for phosphorous releases from the sediment in the Hop Brook ponds
during the term of this Permit; nor does the Permit coniain any provisions requiting
further action, evaluation, or modification in the event that water quality standards are not
achieved despite compliance with the 0.1 mg/l phosphorous limitation.” (pg 22)

Given the TMDL Report on the Assabet, the case for remanding the Assabet Permits on
these same grounds s at least as strong as was the case with the Hop Brook Decision,

Region 1 is apparently concerned that the EPA may not have jurisdiction under the CWA
to require phosphorous sediment flux reduction because it is uncertain that the sediments
themselves are “point sources™, even though those sediments are almost entirely the result of the
WWTFs™ point scurce discharges. The EAB in the Hop Brook Decision exhibited no such
concern, remanding the permit specifically for its failure to require the permittee to “address the
potential for phosphorous releases from the sediment” (supra}. Furthermore, even if Region 1
does not have jurisdiction to mandate phosphorous sediment flux reduction, it clearly has
jurisdiction to mandate whatever more stringent point source efflnent limitation, - even down to
{0.0%, - is required for the attainment of the designated water quality standards in the absence for
any reason of adequate flux reduction. In fact, the Clean Water Act compels it to do so.

Becanse of the substantial possibility that a 90% flux reduction will not be feasible and
thal a substantially more stringent phosphorous effinent limitation will therefore be required, the

Permits should also require that the Permiitees, in upgrading their WWTFs to meet the new 0,1

mg/1 limit, adopt “scalable™ technology that can more readily be adapted 1o meet such more




stringent limit, as recommended by the TMDL Repoﬂ”. [f the WWTFs were to install non-
scalable technology incapable of doing better than 0.1 mgyl, the Permittees would be forced to

make further, duplicative expenditures to meet a lower limit.

Relief Requested

For all of the foregoing reasons, CLF requests that the Board direct Region 1 to amend the
Permits, subject to an appropriate Compliance Schedule, (i) (a} to mandate the 90% reduction in
the phosphorous flux shown by the TMDL Report to be required in combination with the new
0.10 mg/l April - October phosphorous effluent limitation for the attainment of the designated
water quality slandards, and (b}, in the absence of adequate [lux reduction, to mandate the
substantially more stringent phosphorous cffluent lirnitations shown by the TMDL Report to be
required for such altainment, and {ii) to mandate the installation of scalable treatment technology
so that such more stringent limitations can be met if necessary

Respectfully submitted,

John A. Pike, Esq.

John L, Davenport, Esq.
Conservation Law Foundation
62 Sumner Street

Boston, MA 02110-1016

Ph: {617} 350-0990

Fax: {617 350-4030

Dated: November 3, 2005

u . the design [of fhe upgrades required to meet the new 0.1 g/l limit] should be consistent with adding new
technology in the future to achieve further reductions if deemed necessary™. {TMDL Report, page 8).
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